Supplemental Considerations: JCARR and The Proposed Scheduling of “Mitragynine-
Related Compounds” (OAC 4729:9-1-01.1)

Chairpersons and Members of the Committee:

I appreciate the Committee’s consideration of this rule and respectfully submit the
following focused comments addressing Prong 6 and the practical implications of the rule.

Prong 6: The Rule Does Not Provide a Clear or Workable Standard

Prong 6 requires that a rule be clear, understandable, and capable of consistent
application. This rule does not meet that standard.

The operative language (“mitragynine-related compounds” and substances with a “similar
chemical structure”) does not establish an objective or administrable boundary. Instead, it
introduces an open-ended standard that depends on undefined scientific and legal judgments.

This lack of clarity is not cured by the examples provided in the rule. To the contrary, the
structure of the rule amplifies the ambiguity:

e [t broadly includes “mitragynine-related compounds,” including substances contained
within the plant;

e [t simultaneously excludes mitragynine itself;

e It then provides that covered compounds “include, but are not limited to” a limited list of
examples.

Even as a lawyer, I’'m confused after reading that. Taken together, this creates a framework
where the regulated community is left to determine, without a clear limiting principle, what falls
inside the rule and what does not. In practical terms, compliance becomes guesswork.

A retailer or distributor of ordinary (or even extraordinary) intelligence cannot determine,
ex ante, whether a product contains a “related compound” or has a “similar chemical structure”
without specialized chemical analysis and legal interpretation. Even then, reasonable actors may
reach different conclusions. That is not a workable standard—it is an invitation to inconsistent
compliance. The pending legislation on the other hand let’s the Department of Agriculture make
these determinations before products reach the market.

The consequences follow directly:

e Businesses will over-correct and remove lawful products out of uncertainty

e Others will interpret the rule differently and continue operating, creating uneven
application

e Enforcement will necessarily depend on discretionary, after-the-fact determinations
rather than clear ex ante guidance



That last point is critical. When the scope of a rule depends on subjective determinations
about what is “related” or “similar,” enforcement becomes variable. Different inspectors,
jurisdictions, or enforcement actions may apply the rule differently, not because of bad faith, but
because the rule itself does not supply a clear line.

This is precisely the type of problem Prong 6 is designed to prevent. A rule must do
more than express intent; it must provide a standard that regulated parties can actually
follow and that regulators can apply consistently. Here, the rule does neither. Instead of
creating clarity, it creates a moving target.

2. Practical Consequences: Displacement Rather Than Harm Reduction

Even setting aside the structural concerns under Prong 6, the likely real-world effect of
this rule warrants careful consideration. When a regulated, lower-risk product is removed from
the legal market through an unclear or overly broad rule, demand does not disappear. It shifts.
That shift is not neutral. In practice, it tends to move in one of two directions:

1. Toward unregulated or illicit markets, where there are no testing standards, no labeling
requirements, and no accountability; or

2. Toward alternative substances that may carry greater risk, including products that are
more potent, less understood, or actively harmful

This is not speculative. It is a well-established pattern across substance regulation. Markets
adapt quickly, and when regulation is imprecise, they adapt in ways that often increase risk rather
than reduce it. Look where the illicit opioid market has taken us. Our streets are now flooded with
fentanyl and deadlier substances are popping up by the day.

The concern here is that this rule, as written, does not clearly distinguish between
traditional, plant-based kratom and newer, modified, or higher-potency products that have raised
legitimate concerns. Instead, by relying on ambiguous chemical definitions, it risks sweeping more
broadly than intended while still failing to provide a durable framework for addressing future
products. The result is a regulatory gap:

e Lower-risk products may be displaced from the legal market

e Higher-risk or modified products may continue to evolve outside the rule’s effective
reach

e Consumers are left to navigate a less transparent and more dangerous environment

That outcome does not eliminate risk. It redistributes it, and in many cases, amplifies it.
This is particularly important in the context of broader substance use trends. When individuals lose
access to a product they perceive as a lower-risk alternative, they do not simply stop. They
substitute. And in today’s environment, that substitution often leads toward substances that are
more dangerous, more potent, and less regulated. A rule that contributes to that dynamic, while
also lacking a clear and enforceable standard, does not operate as an effective tool of harm
reduction.



Conclusion
The Committee’s role is not to evaluate policy in the abstract, but to assess whether the
rule, as written, satisfies the statutory criteria. Under Prong 6, this rule presents significant

concerns:

e It lacks a clear, objective standard that regulated parties can apply

e It invites inconsistent interpretation and enforcement

e [t creates uncertainty that leads to overcorrection, uneven compliance, and discretionary
enforcement

At the same time, its practical effect is likely to be displacement rather than resolution of
the underlying issue.

For those reasons, the rule does not provide the type of clear, workable, and consistently
enforceable framework that Prong 6 requires.

Thank you for your time and consideration.
Respectfully Submitted,

Jonathan H. Binau, Esq.



Memo to JCARR

To: Joint Committee on Agency Rule Review (JCARR)

From: End It For Good

Date: [Insert Date]

Re: Proposed Scheduling of Kratom / 7-Hydroxymitragynine by the Ohio Board of Pharmacy

Introduction

End It For Good is a nonprofit organization focused on advancing practical, evidence-based
approaches to drug policy that improve both public health and public safety.

Our work is grounded in observing how policies function in the real world—not just how they are
intended to work.

Across different substances and policy environments, we consistently see the same pattern:
when a substance is made illegal, it does not eliminate risk—it changes where and how that risk
shows up.

The Three Harms Framework
When a substance is made illegal, it changes three things:

1. The Consumer

The individual shifts from a person in need of healthcare and support to a person subject to
punishment and incarceration.

This often makes it harder—not easier—for people to access treatment and recovery.

2. The Substance
lllegality creates incentives for:

e More concentrated and easier-to-conceal products
e Unknown potency and inconsistent dosing
e No requirements for labeling or transparency

As a result, substances become more dangerous and significantly easier to overdose
on—especially when the consumer does not know the strength or contents.

3. The Market
When a legal framework is removed:



e Market disputes cannot be resolved through courts or law enforcement
e Regulation and accountability disappear
e Control shifts to illicit actors

In practice, this means disputes are often settled through violence, and markets are governed
by criminal organizations rather than rules.

Application to the Proposed Rule

The proposed scheduling of kratom-related compounds should be evaluated in light of these
dynamics.

The key issue is not whether regulation is appropriate—but whether this specific approach will
reduce harm or unintentionally shift it.

Structural Concern: Static Rule vs. Adaptive Market

The proposed rule takes a compound-specific approach, targeting substances such as
mitragynine and 7-hydroxymitragynine (Kratom and 7-OH).

However, the market it seeks to regulate is not static—it adapts.
We have seen this pattern repeatedly:

e A specific substance is restricted
e The market responds with new compounds or modified versions
e Often with greater potency and less transparency

This creates a structural mismatch:
A fixed rule applied to a moving target.
The result is predictable:
e |dentify — Restrict — Replace — Repeat
We are already seeing early signs of this:

e Higher-concentration products
e Chemically modified derivatives
e Products designed to fall outside current definitions

This raises a straightforward question:



Will this rule solve the problem, or will the problem simply change form?
Based on patterns seen in other markets, the likely outcome is:

The risk does not go away—it shifts.
And often, it shifts toward:

e Less transparent products
e Higher potency
e Greater uncertainty for consumers

Why Legislative Regulation Is the Better Path
This structural issue points toward a more effective approach.
Rather than targeting individual compounds, legislation can:

Set limits based on dosage and potency

Require labeling and testing

Address product categories and emerging variations
Create clear rules that can adapt over time

That distinction matters:

A compound-specific rule targets what exists today.
Legislation can regulate what the market becomes tomorrow.

Sequencing: Let the Legislature Finish the Work
The Ohio General Assembly is already actively engaged in this issue.
Moving forward with administrative scheduling now creates a clear risk:
Misalignment with an actively developing legislative framework.
It also risks:
Setting policy before the process is complete.

From a practical standpoint:



This could lock in an approach before a more comprehensive solution is
finalized.

Conclusion

This is not a question of whether action should be taken.

It is a question of whether this specific action will achieve the intended outcome.
Based on real-world patterns:

e Prohibition-based approaches tend to:
o Shift people into the criminal justice system
o Increase potency and uncertainty
o Push markets into less regulated and more dangerous forms
e A compound-specific scheduling rule risks repeating those same patterns in a new
context
e A legislative approach is better positioned to:
o Address actual product risk
o Provide transparency and safeguards
o Adapt as the market evolves

For these reasons, we encourage the Committee to:

Allow the legislative process to continue and avoid advancing a rule that may
shift risk rather than reduce it.



JCARR - MITRAGYNINE RULE
EXECUTIVE SUMMARY

Structural, Timing, and Market Considerations (HB 587 / SB 299)
Jonathan “Jake” H. Binau, Esq.

CORE ISSUE

Not whether to regulate — whether this rule will work in practice

Rule: compound-specific (mitragynine) vs Market: adaptive and iterative

e Pending legislation (HB 587 and SB 299, both actively advancing) addresses these market issues

Mismatch: static rule vs dynamic market

A compound-specific (and even definition-based) approach is structurally unlikely to keep pace with an adaptive market

STRUCTURAL CONCERN (PRONG 7 — PRIMARY)

Compound-specific rules address current substances, not future iterations

Observed cycle: restrict = adapt — stronger substitute — repeat

Example: 7-hydroxymitragynine (7-OH) and other high-potency derivatives (not traditional kratom leaf)

Even with “mitragynine-related” and “similar structure” language, the rule remains tied to definitions the market can
adapt around

Minor structural changes can fall outside scope, requiring repeated updates

Creates uncertainty as to what is actually prohibited, complicating compliance and enforcement

Risk: removes baseline products while enabling stronger or synthetic alternatives

May fail to target the actual source of risk

LEGISLATIVE FRAMEWORK (HB 587 / SB 299)

Product- and category-based approach (not compound-specific)
Targets synthetic, altered, and high-concentration products
Includes labeling, testing, registration, and age restrictions
Captures future iterations — more adaptive and durable

TIMING (PRONG 2)

Active legislative process with high engagement

SB 299: 86 submissions (March 24)

HB 587: 110 proponent / 32 interested party / 17 opponent

Rule risks preempting or misaligning with ongoing legislative framework
Reflects meaningful and active constituent engagement across the state

MARKET IMPACT (PRONG 6)

Demand will not disappear — it will shift

Likely outcomes: unregulated channels, stronger substitutes, less transparency
Risk of black market expansion and reduced safety controls

May constrain research, limiting evaluation of evolving products

Substitution effects are uncertain and may shift use toward higher-risk alternatives

PRACTICAL OFF-RAMP

Temporary / emergency tools already exist
Allow legislative process to conclude
Adopt more comprehensive and durable framework

BOTTOM LINE

Prong 7: structurally incomplete

Prong 2: premature

Prong 6: displacement risk

A static, definition-based solution to a dynamic market risks missing the source of harm and requiring repeated revision



WRITTEN TESTIMONY
JCARR HEARING ON SCHEDULING OF MITRAGYNINE

Submitted by:

Jonathan “Jake” H. Binau, Esq.

Ohio Attorney and U.S. Navy Veteran
April 10, 2026

Senate Chair Gavarone, House Chair Callender, and Members of the Committee:

Thank you for the opportunity to submit written testimony regarding the proposed administrative
scheduling of mitragynine.

I submit this testimony in my personal capacity as an Ohio attorney and veteran. The views expressed
here are my own.

I. Summary of Concern (Structure First)
At a high level, this rule raises a fundamental structural concern that goes directly to whether the proposed

restriction is likely to be effective in practice. The rule takes a compound-specific approach, targeting mitragynine
as a single identified substance.

However, the broader market this rule seeks to address is not static. It is adaptive and iterative. In multiple
regulated substance categories over the past several decades, a familiar pattern has emerged: once a specific
compound is restricted, new variations, often more potent or chemically modified, enter the market to replace it.
In other words, the regulatory approach becomes reactive, while the market continues to evolve. That dynamic
raises a core question:

e  Whether a compound-specific rule is structurally capable of addressing a problem that is, by nature,
continuously changing.

If the answer is no, or even uncertain, then the rule risks addressing only the current form of the issue,
while leaving the next iteration untouched. Similar patterns have emerged across substance regulation, where
restrictions on specific compounds are followed by more potent or less understood alternatives.

Against that backdrop, this rule raises a threshold issue under JCARR’s framework: whether the restriction
is fully justified in its current form, given the structure of the market it is attempting to regulate.

This distinction also matters in practice. Traditional kratom products (which this rule seeks to Schedule)
have existed in the market for decades and, for some individuals, including members of the veteran community,
have served as a lower-intensity, step-down alternative for managing pain, dependency, or mental health
challenges.

The emerging concern, however, does not appear to be the traditional plant in its natural form, but rather
the increasing presence of chemically altered, concentrated, or synthetic derivatives—the very types of products
that a compound-specific rule may fail to capture and, in some cases, inadvertently incentivize.



I1. Structural Limitation of a Compound-Specific Rule
(Regulatory Restriction — JCARR Prong 7)

The proposed rule operates by identifying and scheduling a single compound: mitragynine. By design,
that approach is narrow and fixed. But the market it seeks to regulate is neither. Manufacturers are already capable
of producing:

e Synthetic or semi-synthetic analogues;

e Altered alkaloid profiles;

e Higher-concentration formulations; and

e Compounds designed specifically to fall outside existing definitions.

This creates a structural mismatch. A compound-specific rule addresses what is currently known, but does
not necessarily capture what is next. As a result, regulators are placed in a perpetual cycle:

Identify a compound

Study and classify it

Restrict it

Observe the emergence of a modified alternative
Repeat

That cycle is inherently lagging, while the market remains forward-moving. This is not simply an
enforcement issue, it is a framework issue. If the regulatory structure requires continuous updating to remain
relevant, that raises a serious question under JCARR’s regulatory restriction prong - Whether the rule, as
structured, is fully justified and likely to remain effective without repeated intervention

Put differently, a rule that must be repeatedly revised to address foreseeable and predictable developments
may not be fully justified in its initial form.

This structural distinction becomes clearer when comparing the rule to the approach reflected in the
pending legislation. The proposed rule operates by identifying and scheduling a specific compound, mitragynine,
by name. Its scope is therefore defined by that compound and closely related formulations. By contrast, the
pending legislative proposals (HB 587 and SB 299) take a broader, product- and category-based approach,
addressing:

Synthetic or chemically altered kratom-like substances
Products in which mitragynine is not the primary alkaloid
High-concentration or enhanced formulations

Labeling, testing, registration, and age-restriction requirements

In practical terms, the rule asks: ‘Is this mitragynine?’ The legislation asks: ‘What is this product and does
it present risk?’ That distinction allows the legislative approach to capture both current and future iterations of
higher-risk products, including those that may not fall neatly within a single compound definition. The rule, by
contrast, risks remaining tied to a fixed chemical reference point, while the market continues to evolve beyond it.

As aresult, the legislative framework is structurally positioned to be (1) more adaptive, (2) more forward-
looking, and (3) less dependent on repeated regulatory updates. Whereas the rule may require successive rounds
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of identification and scheduling to keep pace with predictable market developments, the legislative framework is
less dependent on continual revision. This comparison reinforces the core concern: A compound-specific
approach may not only be incomplete at the outset, but may also require continual revision to remain effective,
raising a question whether the restriction is fully justified in its current form under JCARR’s review. In that sense,
the question is not whether regulation is appropriate, but whether the State should adopt a static solution to a
dynamic problem, particularly where a more adaptive framework is already under active consideration.

This concern is heightened where the targeted compound is not itself the primary driver of emerging risk,
and the market has already demonstrated the ability to adapt around substance-specific restrictions.

A current illustration of this dynamic can already be seen in products such as 7-hydroxymitragynine (7-
OH) and similar high-potency derivatives. These products are not representative of traditional kratom leaf, but
instead reflect concentrated or chemically altered compounds that produce significantly stronger effects.

Importantly, this trend is not limited to kratom-derived compounds. The same pattern observed in other
regulated markets suggests that once a specific substance is targeted, new compounds—sometimes only loosely
related, or not related at all—are developed to replicate or exceed the desired effect while avoiding existing
definitions.

In that sense, a compound-specific rule risks doing two things at once:

1. Removing the more stable, traditional baseline product; AND
2. Leaving open (and potentially encouraging) the development of new, more potent, and less
understood alternatives, including those not meaningfully tied to kratom at all.

In other words, the regulatory focus may remain fixed, while the underlying problem continues to
evolve beyond it.

Accordingly, there is another distinct but related concern regarding the administrability of the rule as
drafted. The rule relies on terms such as “mitragynine-related compounds” and substances with a “similar
chemical structure,” which, while intended to broaden scope, may introduce uncertainty as to what is actually
covered. For regulated parties, including Ohio businesses, distributors, and retailers, the ability to determine
whether a given product falls within or outside the rule is not always clear from the face of the language. In
practice, that determination may require technical interpretation, evolving enforcement guidance, or after-the-fact
clarification.

That uncertainty raises a further question under JCARR’s framework, particularly the regulatory
restriction and business impact prongs, as to whether the rule can be consistently applied and reasonably complied
with in practice. Where a rule’s scope depends on open-ended or evolving definitions, there is a risk of inconsistent
application, over-deterrence of lawful activity, or inadvertent noncompliance. In that sense, the issue is not simply
one of clarity in drafting, but of whether the restriction, as structured, is sufficiently defined to function predictably
and effectively in the real-world marketplace it seeks to regulate.

A rule that cannot be readily understood and applied at the point of compliance raises a legitimate question
whether the restriction is fully justified in its current form.

Taken together, these structural and administrability concerns raise a threshold question whether the rule,
as drafted, is sufficiently durable, predictable, and complete to justify adoption in its current form.
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ITI. Timing and Legislative Context
(Legislative Alignment — JCARR Prong 2)

The General Assembly is actively engaged in this space through HB 587 and SB 299. These are not
inactive proposals. In recent weeks, they have involved:

e Multiple committee hearings;
e Both proponent and opponent testimony; and
e Continued legislative activity and stakeholder engagement.

Importantly, those hearings have reflected substantial and measurable constituent participation. For
example, SB 299’s proponent hearing on March 24 alone generated approximately 86 written submissions, while
HB 587’s recent hearings included approximately 110 proponent submissions, 32 interested party submissions,
and 17 opponent submissions, in addition to live testimony. Such testimony has come from:

Individual consumers

Members of the veteran community
Healthcare professionals

Small business owners and operators

That level of participation, in a compressed time period and across multiple hearings, reflects a highly
engaged and actively evolving public record across Ohio.

While JCARR does not evaluate policy, this level of legislative activity is relevant to sequencing and
alignment. Adopting a rule at this stage risks:

e Establishing a regulatory baseline before the legislative process concludes; and
e Potentially constraining or preempting a more comprehensive framework currently under development.

This is not a scenario where the absence of action creates a vacuum. It is one where the policymaking
process is actively underway.

IV. Business Impact and Market Effects
(JCARR Prong 6)

The proposed rule would have a significant impact on an existing market involving Ohio retailers,
distributors, and consumers. Recent regulatory actions have already substantially reduced the visible market
footprint. In that context, the question is not simply whether the rule has an impact, but whether that impact is
justified given the structural limitations described above.

If a compound-specific rule removes existing products, but does not prevent the introduction of alternative
compounds, then the likely result is not elimination of demand, but displacement. That displacement may take
the form of:

e Unregulated distribution channels;
e Higher-potency or synthetic substitutes; and



e Reduced product transparency and safety controls.

From a practical standpoint, the risk is not removed, it is redistributed into less visible and less regulated
forms.

This is particularly relevant given the historical pattern in similar regulatory environments, where demand
does not disappear, but instead shifts toward less regulated channels.

To the extent that traditional, lower-potency products are removed while higher-potency or synthetic
alternatives remain available (or are newly developed) the practical effect may be an emboldening of the black
market, accompanied by reduced transparency, reduced quality control, and increased risk to consumers. In that
context, the structure of the rule becomes directly tied not only to regulatory effectiveness, but also to public
health outcomes, including the potential for more dangerous substitutes to emerge.

Lastly, to the extent the rule removes lower-intensity products while failing to capture higher-potency or
synthetic alternatives, the effect on substance use patterns is uncertain. In that sense, the structure of the rule may
influence not just market behavior, but the relative risk profile of the products that ultimately replace those
removed from the regulated market.

V. A More Measured Path Forward

There is a viable alternative path that addresses near-term concerns without requiring immediate adoption
of a permanent rule. The State has already demonstrated the ability to act through temporary or emergency
measures where necessary. That approach allows immediate response to perceived risk, while preserving
flexibility for a more comprehensive and structurally sound framework to emerge through the legislative process.

By contrast, adopting a permanent rule at this stage risks embedding a structure that may require near-
term revision, and getting ahead of a legislative process that is actively working through these same issues.

Additionally, a Schedule I classification may have the practical effect of constraining legitimate research
by increasing regulatory burdens, limiting access, and reducing the number of institutions willing or able to study
the substance and related compounds. That consideration is particularly relevant in an evolving regulatory
environment, where continued study may be important to understanding both traditional products and emerging
derivatives.

V1. Conclusion

This is not a question of whether regulation is appropriate. It is a question of whether the current approach
is structured and timed in a way that will actually work. At a high level, the rule raises a structural concern under
JCARR’s regulatory restriction prong (Prong 7), given the limitations of a compound-specific approach in an
adaptive market, and it presents a sequencing and alignment concern under the legislative intent prong (Prong 2),
given ongoing legislative activity and substantial constituent engagement.

These considerations are not abstract. They reflect a broader pattern in substance regulation where well-
intentioned but narrowly structured interventions have, at times, contributed to the emergence of more potent and
less predictable alternatives. A framework that removes lower-intensity options while failing to capture higher-
risk derivatives may unintentionally increase, rather than reduce, overall harm.
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In practical terms, the rule may be premature and structurally incomplete. At a minimum, these
considerations support allowing additional time for legislative development and further evaluation of whether a
more adaptive framework can be implemented before finalizing a permanent rule. A more measured approach
(allowing the legislative process to continue while addressing short-term concerns through existing tools) would
better position the State to adopt a framework that is both effective and durable.

Thank you for your time and consideration.

Respectfully submitted,
Jonathan “Jake” H. Binau
Ohio Attorney

U.S. Navy Veteran



WRITTEN TESTIMONY OF JACOB BROWN: JCARR
RE: Proposed Scheduling of “Mitragynine-Related Compounds”
Senate Chair, House Chair, and Members of the Committee:

My name is Jacob Brown. | am an Ohio small business owner operating in the retail space,
including products that fall within the broader kratom marketplace. | appreciate the
opportunity to submit written testimony regarding the proposed rule to classify “mitragynine-
related compounds” as Schedule | controlled substances.

I am not here to argue against regulation. Reasonable regulation is appropriate and
necessary. My concern is whether this particular rule is workable in practice, whether it gives
regulated parties fair notice of what is prohibited, and whether it is structured in a way that
can actually be complied with and enforced consistently.

At bottom, this rule raises a serious and fundamental due process problem: for a business
owner trying to comply in good faith, it is not clear what is covered and what is not. As a
business owner trying to comply with this rule, | cannot determine with confidence what is
legal and what is not. When a law requires guesswork to avoid liability, that is not a policy
disagreement—it is a due process problem.

I. The Rule Does Not Provide Clear Notice of What Is Prohibited

The proposed rule classifies “mitragynine-related compounds,” including substances with a
“similar chemical structure,” and then lists examples, while separately excluding mitragynine
itself. As a practical matter, that leaves a regulated business in a difficult position. | would be
required to determine, in advance, whether a given product falls within a category defined
not by a closed list, but by broad relational language and structural similarity .

| cannot do that with confidence based on the face of the rule.

That matters because kratom is not a single-compound product. Natural kratom contains
multiple alkaloids, not just mitragynine. That is one reason the pending legislation has been
more careful in its wording, including by focusing on product composition and whether
mitragynine is the majority alkaloid, rather than trying to regulate through broad, undefined
chemical relationships. By contrast, this rule asks a retailer to make legal judgments about
what counts as “related” or what has a “similar chemical structure” without providing a clear,
administrable boundary.

For a regulated party, that means guesswork. And where the consequence of guessing
wrong can include severe regulatory or criminal consequences, that is a serious problem.

Il. Established Due Process Principles Require Fair Notice and Guard Against Arbitrary
Enforcement

The Supreme Court has been clear for decades that laws and regulations must give fair
notice of what is prohibited and must not leave too much to discretionary enforcement.



In Grayned v. City of Rockford, the Court explained that a law is problematic if it “fails to give
a person of ordinary intelligence a reasonable opportunity to know what is prohibited” and if
it invites arbitrary enforcement. That principle applies naturally here. A retailer of ordinary
intelligence should not have to speculate whether a product falls inside a rule because an
agency used terms such as “related compounds” or “similar chemical structure” without a
clearer limiting principle.

The same fair-notice concern appears in FCC v. Fox Television Stations, where the Court
emphasized that regulated parties must have fair notice before they can be subjected to
liability under an agency’s standard. That case is especially relevant because this is not just
a criminal-law issue in the abstract; it is a regulatory issue in which businesses must know,
before acting, what conduct is permitted and what conduct is forbidden.

Likewise, in Kolender v. Lawson, the Court struck down a law that failed to define its
requirements with sufficient clarity and thereby encouraged arbitrary enforcement. That
concern applies here as well. If the scope of this rule depends on shifting interpretations of
what is “related” or what has a “similar chemical structure,” then enforcement may turn less
on clear statutory boundaries and more on discretionary judgment after the fact.

That is the due process problem in plain terms: if the people who must comply cannot tell
where the line is, and if enforcement officials have broad room to decide later what counts,
the rule is not functioning with the predictability the law requires.

Ill. This Uncertainty Has Immediate, Real-World Consequences for Ohio Businesses
(JCARR Prong 6)
From a practical standpoint, this lack of clarity creates an impossible situation.

As a small business owner, | have to decide what inventory | can legally carry, what | need to
remove, what | need to test, and what exposes me to liability. If the rule’s operative scope
depends on undefined or open-ended chemical comparisons, then good-faith compliance
becomes extremely difficult.

That uncertainty creates several practical harms:

businesses may over-remove lawful products out of fear;

businesses may inadvertently retain products later deemed unlawful;

suppliers and retailers may receive inconsistent compliance signals; and

enforcement may vary depending on how broadly or narrowly a particular decision-maker
interprets the rule.

This is not a theoretical issue—it directly affects day-to-day operations. When a business
cannot determine in advance what is lawful, compliance becomes guesswork rather than
adherence to a clear standard. That is not just a business burden—it reflects a fundamental
notice problem that due process is designed to prevent.

IV. The Structural Problem Makes the Rule Less Effective, Not More



There is also a broader structural concern.

The rule focuses on a category of compounds tied to mitragynine. But the market itself is not
static—it evolves. When regulation is framed narrowly around a specific compound or its
derivatives, there is a risk that newer substances—potentially more potent and less studied
—emerge outside that definition.

| have seen firsthand how adaptive and iterative this market can be. In response to
regulatory pressure, manufacturers do not simply exit the market—they adjust. Newer
products are developed, often with higher potency or modified chemical profiles, specifically
to fall outside existing definitions. That pattern is not theoretical; it is observable in real time.

In that context, kratom itself—particularly traditional plant-based products—is not the primary
source of concern. It is generally less potent and has a longer track record of use relative to
many of the newer, chemically altered or concentrated products entering the market. A
regulatory approach that removes those more traditional baseline products while leaving
space for newer, stronger iterations risks solving the wrong problem.

In practical terms, this approach may remove one of the more stable and familiar products
from the regulated market while permitting, or even incentivizing, the emergence of newer,
stronger, and less understood alternatives.

That dynamic does not improve safety. It shifts risk. And it does so in a way that is difficult to
predict or control through a compound-specific regulatory approach.

V. Timing and Legislative Context
(JCARR Prong 2)

This issue also arises against the backdrop of active legislative work. HB 587 and SB 299
have already generated substantial testimony and stakeholder participation in recent weeks.
That level of engagement reflects a live and developing legislative process, not a vacuum. It
also reflects a high level of constituent interest in how this issue is ultimately resolved. The
guestion for the Committee is not whether policy should exist in this space, but whether this
rule should establish the operative baseline while the General Assembly is still working
through a more tailored framework.

Importantly, the framework reflected in HB 587 and SB 299 is not novel or untested. It is
consistent with the Kratom Consumer Protection Act (KCPA), which has been adopted in
multiple states and has already been implemented in practice. That framework regulates
product composition, labeling, and safety standards in a way that is both targeted and
administrable.

The legislature, as the policymaking body directly accountable to Ohio voters, is better
positioned to weigh these considerations, evaluate competing evidence, and adopt a
balanced regulatory structure. That is especially true where the issue involves evolving
products, public health considerations, and economic impact.



That timing matters because it affects alignment. If the legislature is actively considering a
more precise product-based approach—one that has been tested elsewhere—moving
forward now with a broad and uncertain structure-based rule risks getting ahead of the
process and complicating a more durable solution.

V1. Additional JCARR Considerations
(Prongs 1 and 8)

| understand that the strongest issues here are practical notice, business impact, and
structural fit. Even so, | respectfully suggest two additional considerations.

First, to the extent agency authority is delegated by statute, that authority operates within
constitutional limits. A rule that is so indeterminate that regulated parties cannot reasonably
determine what conduct is prohibited raises a threshold due process concern. In that sense,
this is not simply a policy issue—it implicates the basic requirement that laws provide fair
notice. An agency cannot, through rulemaking, adopt a standard that effectively bypasses
those constitutional protections.

Second, this appears to go beyond any clearly required federal baseline. To the extent the
rule imposes state Schedule | treatment on a broad and uncertain category of “mitragynine-
related compounds,” including substances defined by “similar chemical structure,” it is
appropriate to consider whether that approach is more burdensome than any applicable
federal framework and whether that burden is justified. Where the scope of the rule itself is
unclear, that concern is amplified.

In that respect, a rule that fails to provide adequate notice is not simply imperfect; it exceeds
the bounds of permissible delegated authority.

VII. Conclusion

My concern is not whether regulation should occur. It is whether this rule can be applied in a
way that is clear, consistent, and workable.

As written, it raises serious concerns about:

fair notice and clarity;

practical compliance for Ohio businesses;

consistency in enforcement; and

structural effectiveness in an evolving market.

For those reasons, | respectfully urge the Committee to consider whether the rule, in its
current form, gives regulated parties sufficient notice of what is prohibited, whether it can be
reasonably complied with in practice, and whether it is appropriate to move forward while a
more comprehensive legislative framework is actively being developed.

A short pause would allow for a more durable, more understandable, and more effective
approach. One that aligns with both legislative development and practical enforceability .



Thank you for your time and consideration.

Respectfully,

Jacob Brown
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