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Good afternoon, Chair Callender, Chair Gavarone, and Members of JCARR. My name is Kelsey Bergfeld and | am
the Chief Policy Officer of the Ohio Association of Area Agencies on Aging (o4a). Thank you for the opportunity to
testify today.

O4a sincerely appreciates the engagement by JCARR members, JCARR staff, and the Department of Aging (AGE)
on proposed rule 173-2-08 AAAs: Commercial Relationships. Though a number of helpful revisions to the rule
language have been made, our members continue to have significant concerns regarding the implementation of
the rule and the impact the current version would have on AAA’s ability to form innovative partnerships with private
entities to expand vital services to older Ohioans. As written, the rule would expand bureaucracy, delay
partnerships, and discourage innovation that helps older Ohioans access critical services.

Adverse Impact on Business

The rule has an adverse impact on business because it requires prior authorization to engage in a line of business,
requires the report of information as a condition of compliance, and is likely to reduce the revenue and
commercial activity of Ohio’s Area Agencies on Aging.

The majority of AAAs are private nonprofit organizations. AAAs form commercial relationships with private
entities/businesses in order to expand their service capacity and meet the needs of their communities. In their
guidance on this rule, the Administration for Community Living (ACL) states that they, “applaud and encourage the
efforts of our aging services network to expand its infrastructure, capacity, and financial sustainability by
leveraging resources beyond those provided through the Older Americans Act (OAA). This includes the
development of contracts and commercial relationships with health care payers and other funders, which enable
the aging services network to provide more older adults with supportive, nutrition, and other services.”

If a commercial relationship is not exempt or pre-approved, the rule requires the submission of a copy of the
commercial relationship for approval by AGE. Private entities such as health plans and hospitals may take issue
with sharing confidential and proprietary information with a state agency that does not have regulatory oversight of
the commercial relationship. As shared by the Ohio Association of Health Plans in their testimony on the rule,
“This new requirement creates unnecessary administrative burden on AAAs as well as putting current and future
partnerships between AAAs and entities such as health plans at risk.”

The rule even requires a AAA to provide an exception in any nondisclosure agreement to allow AGE to obtain
information and a copy of the commercial relationship on request with trade secret information redacted. This

provision ignores the reality of negotiating commercial relationships in which NDAs may be a necessary part of the
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process, and requesting such an exception from the entity with which the AAA seeks to contract could essentially
inhibit the ability to develop commercial relationships.

Allowing redaction for “trade secrets” is too narrow. Trade secrets are a specific, legally protected type of
confidential information that provides a business with an economic advantage because itis not generally known.
Confidential information is a broader category of private data that may not meet the legal criteria for a trade
secret, such as a fluctuating pricing list or customer contact information. Proprietary information may not fall
within the definition of trade secrets but may be information that the entity does not want disclosed. In addition,
once submitted to AGE, these commercial relationships would be open to public records requests. This puts
future partnerships at risk.

Stringent and Burdensome Implementation

The rule implements a federal law or rule in a manner that is more stringent and burdensome than the federal rule
or law requires.

AGE’s current approval form requests more information than ACL’s minimum requirements and could conflict
with nondisclosure agreements. It contradicts federal guidance that explicitly states, “Although State Units on
Aging have the discretion to request to review contract documents if they deem it necessary to determine whether
the contract or commercial relationship may be approved, it should not generally be necessary to do so.”

The rule should follow the ACL Guidance and state that AGE may request the underlying contract or agreement
documents only if risk screening indicates necessity. Generally, review of contract documents should not be
required for approval.

Federal guidance also explicitly warns that state processes must be “streamlined, transparent, and not overly
burdensome,” and advises that “too much caution may inhibit the provision of vital services and the sustainable

growth of the aging network.”

Complete and Accurate Rule Summary and Fiscal Analysis (RSFA)

The Rule Summary and Fiscal Analysis is not complete or accurate.

The RFSA states that the rule “will have no impact on revenues or expenditures” and thus there was not a request
for a Common Sense Initiative analysis. Also, it states that the rule does not require specific reporting of
expenditures or reporting of information as a condition of compliance. The RSFA fails to acknowledge the adverse
business impact on AAAs’ contracting partners. Even if the premise that the AAAs are not “businesses” is
accepted, the entities that they contract with (health plans, provider networks, hospitals, physicians, etc.)
absolutely are, and will have to accommodate contract disclosure requirements and NDA carve-outs. They may
also bear legal and administrative costs to support redaction, legal review, and negotiation around AGE’s access.

The RFSA also understates the administrative and reporting burden. The application form and rule together clearly
require reporting of detailed information as a condition of compliance, including:

e Entity identity and type, contract amount and term, service description and link to Area Plan.

e Detailed accounting of OAA resources used, and how program income will be used.

e Completion of a multi-factor risk assessment, with narrative attachments explaining each checked risk.
e Submission of the contract itself, redacted for trade secrets.

e Extensive conflict of interest screenings and assurances, individual and organization, and detailed
statutory assurances under 42 USC 3020c and 3026.



Incorporation by Reference

Application for Approval of 42 U.S.C. 3020c Agreements

The agency includes substantive requirements in a form (Application for Approval of 42 U.S.C. 3020c Agreements)
that can change outside the rulemaking process. The RSFA says the rule “refers to an application form that AGE
publishes on its website” and treats that as material incorporated by reference. However, the form is substantive,
not just clerical. It contains the items noted above, which essentially becomes the standards for approval of the
commercial relationship. The material is not just “generally available” background but is a core compliance
instrument with statutory assurances and risk criteria that should be in rule if they are mandatory. Any substantive
change to the form (e.g. new assurances, new risk flags, new documentation requirements) would change the
obligations on AAAs and their partners without JCARR review.

We respectfully request 173-2-08 AAAs: Commercial Relationships be refiled to allow additional time to work on
the rule, as well as a CSl review to help work through our concerns on the impact this rule as written will have on
our private business practices.

We commit to continuing to collaborate with AGE to develop a balanced, risk-based process consistent with
ACL guidance. Together, we can ensure that this rule protects OAA services while advancing the shared goal of
improving the lives of older Ohioans.

Thank you again for your time and attention in working through this rule with o4a and our members. We sincerely
appreciate your efforts and dedication to this process. | am happy to answer any questions you may have.
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Good afternoon. My name is Nan Cahall, Director of Government Relations at Council on
Aging of Southwestern Ohio (AAA 1). Thank you for the opportunity to testify on proposed
rule OAC 173-2-08, which governs how AAAs establish commercial relationships with
private entities. As | will share in my testimony, we have serious concerns about the
business impact and scope of this proposed rule. We respectfully request this rule be
referred to the Common Sense Initiative Office (CSI) for review and request the rule be
refiled.

Council on Aging’s service area is home to over 365,000 individuals age 60 and older. Each
year, we administer Older Americans Act programs that support tens of thousands of older
adults. However, OAA funding alone cannot meet the full scope of needs in our region. In
fact, congress, through Section 212 of the OAA, encourages AAAs to expand services
beyond what OAA can fund.

In Southwestern Ohio, nearly 28,000 individuals receive long-term care services through
Council on Aging. Of these, 60% are served through programs funded by sources other
than OAA or Medicaid.

ACL guidance urges State Units on Aging to adopt oversight policies that are streamlined,
transparent, and not overly burdensome. Excessive caution, ACL warns, may inhibit vital
services and sustainable growth. AGE’s proposed rule contradicts this guidance by
expanding bureaucracy, delaying partnerships, and discouraging innovation—without
evidence it will improve accountability or have a positive impact on service delivery to older
adults. Therefore, this proposed rule implements a federal law or rule in a manner that
is more stringent or burdensome than the federal law or rule requires.

This rule would also have serious downstream consequences for our partners who are
small businesses in Ohio. Without a business impact analysis (BIA) it is difficult to
determine how negatively businesses in Ohio will be impacted but we know in
southwestern Ohio the potential for damage is significant.



Councilon Aging issued 713 contracts in FY 2025, a majority of which were with small
businesses in our community. These businesses cannot afford to wait while contracts are
reviewed by an agency which has no authority over the services that will be executed in
those contracts. Not to mention the proprietary nature of these contracts, which would
require redaction of key details, rendering AGE’s review meaningless. We therefore ask
the committee to refer the rule to CSl for a business impact study to determine if “the
regulatory intent of the rule justifies its adverse impact on business.”

We are ready to collaborate with the Department of Aging on programs within its scope that
improve the lives of the state’s growing older adult population. This is a time when AGE
should focus on fostering collaboration and relationships that expand opportunities for
older Ohioans and caregivers to access care and services that can help them age in place;
and not on enacting rules which bring unnecessary and costly burden to the AAA network
that serves over 300,000 Ohioans annually.

Thank you for your time.



More details about the funding are below:

PASSPORT
. Funding for PASSPORT waiver services and administration is

appropriated through the Ohio Department of Medicaid to the Ohio
Department of Aging. As of today, September 18, 2025, AAAs
have not been informed of the amount or given their PASSPORT
budgets for FY 2026.

Senior Community Services (ALI 490411)
« The Senior Community Services Program typically provides

flexible, community-driven funding to AAAs for non-Medicaid
services like home modifications and repairs, transportation, meals,
housing assistance, personal care, and other types of supports that
prevent social isolation.

. HB 96, the FY26-27 state budget bill: Senior Community Services
Program (ALI 490411) increased $650,000 per fiscal year from the
as-introduced version. We spoke to you about this much needed
funding during the budget process. The legislature supported the
increased funding. However, now AGE Director McElroy
informed each AAA Director that no AAA will receive any of
the $500,000 increase.

Alzheimer’s and Other Dementia Respite (ALI 490414)
. The Alzheimer’s and Other Dementia Respite (ALI 490414) line

was flat-funded at $4.3 million per fiscal year. In August 2025,
AAAs were informed that their allocations would be cut by
between 6% and 22% (16.4% average) and diverted to support



To: Chair's Teresa Gavarone & Jamie Callender, and members of the Joint
Committee on Agency Rule Review

From: Kevin L. Futryk, Executive Director, Outdoor Advertising Association of Ohio
Date: December 8, 2025

Re: Proposed Rule Number 1301:18-4-22

Chair's Gavarone & Callendar, and members of the Joint Committee on Agency Rule
Review, my name is Kevin Futryk and | serve as the Executive Director of the Outdoor
Advertising Association of Ohio (OAAQO). The OAAO is the trade association for the
Out-of-Home Advertising Industry, and our 20 members provide outdoor advertising
services to a broad spectrum of businesses from large national chains, to local
businesses and attractions across the state. We provide advertising on digital
billboards, bulletin’s (14'x48”) & posters (10'’x22”). We are an $80 million industry in
Ohio that creates jobs, employs Ohioans, and helps businesses succeed. We are
integral parts of every community we operate in, giving back through Public Service
Announcements (PSA’s) to these communities, as well as providing the state with
PSA’s on a variety of topics over the years, most recently the launch of the America 250
campaign last year.

| appear before you today with the OAAQO’s concerns with proposed Rule Number
1301:18-4-22 by the Division of Cannabis Control, relative to advertising of recreational
cannabis products in Ohio. The OAAO feels the proposed rule exceeds the intent of the
statutory authority granted to the Division under ORC 3780.21(B). ORC 3780.21 (B)
which stipulates:

"Rules adopted by the division of cannabis control pursuant to section (A) of this chapter
shall not require pre-approval and shall not overly burden the legitimate commercial



speech of adult use cannabis operators in communicating with adult use
consumers. Notwithstanding, the division of cannabis control may adopt narrowly
tailored time and place restrictions preventing advertising targeted to minors (emphasis
added)".

In reviewing the rule proposed by the Division of Cannabis Control, we feel the Division
has exceeded this statutory intent, as approved by the voters of Ohio, in 1301:18-4-22
(B)(3) where they specifically prohibit any advertising on billboards. Nowhere in ORC
3780.21(A) does it provide for the specific authority to limit advertising on any

media. The OAAO supports the other parameters contained in the proposed rule
(advertising can’t be targeted to minors, make false and misleading claims, and
restricting the location within 500 feet of prohibited locations), because these restrictions
are like what currently exists for spirituous liquor in Ohio relative to billboard

advertising. For these reasons, | feel proposed rule 1301:18-4-22 violates the following
2 prongs of the Joint Committee on Agency Rule Review:

e The rule exceeds the scope of the agency’s statutory authority. By prohibiting
advertising on billboards, we feel the Division has exceeded the authority granted
to them in ORC 3780.21(B).

e The rule conflicts with the statutory intent of the ORC under which it is
proposed. ORC 3780.21(B) provides for the adoption of rules that “shall not
overly burden the legitimate commercial speech of adult use cannabis
operators in communicating with adult use consumers.” Nationally,
advertising on the Out-of-Home medium (which includes billboards) accounts for
34% of all advertising dollars. Clearly billboards are a popular and impactful
medium and specifically prohibiting their use will have an adverse impact on
cannabis operators to advertise their product.

Back on August 14, 2025, | was prepared to testify before JCARR about these
concerns, but the rule was TBR’d by the Division of Cannabis Control. We were hopeful
DCC would revise the rules to more closely mirror the parameters in ORC 3780.21 (B),
but instead the rule before you today not only maintain the prohibition on billboard
advertising but goes further to ban advertising on internet programming, public transit
vehicles and shelters, and stadiums or arenas. We believe that the rule before you
today continues to exceed the scope of the agency’s statutory authority by conflicting
with ORC 3870.21, and respectfully request JCARR, if the Division of Cannabis Control
does not withdraw, consider invalidating the proposed rule.

If I may, | would like to raise one other issue with JCARR. Since the initial draft
advertising rules were made available for review, the OAAO has raised concerns
relative to the potential constitutional issue of limiting commercial speech by prohibiting
advertising on specific media. The OAAO hired Mr. David Marburger, Esq., an expert in
Constitutional Law, Media & Advertising, to review the proposed rules and opine on the
possible infringement of a businesses 1t Amendment Rights. Mr. Marburger’s Opinion
Letter is attached. What concerns us is that his letter outlined several potential



infringements of someone’s 15t Amendment Rights, yet this was never mentioned in
CS/I’s report on the rules, nor recommendations of possible impact on businesses. The
OAAO feels that limiting someone’s 15t Amendment Rights to free commercial speech
does have an adverse impact on that business, and their ability to promote their
business or product.

Thank you for the opportunity to provide the OAAQ’s testimony on the proposed
advertising rule. I'm happy to try and answer any questions you may have.



OAA®J

Outdoor Advertising
Association of Ohio

Excellence in Outdoor, Excellence in Community

Stakeholder & Public Comment for Common Sense Initiative Review: Rule Package 6
proposed by the Ohio Dept. of Commerce, Div. of Cannabis Control

From: David Marburger, Marburger Law LLC, Cleveland, Ohio, on behalf of the Outdoor
Advertising Association of Ohio (OAAQO)

Date: December 20, 2024

Subject: Constitutionality of proposed regulations prohibiting all outdoor advertising of
lawful cannabis products or dispensaries

The Outdoor Advertising Association of Ohio (OAAOQ) is a nonprofit association
whose members own or manage businesses in Ohio that perform outdoor advertising
services using billboards on parcels of land near roadways in region of Ohio.

Since the people of Ohio enacted by initiative petition R.C. Chapter 3780, which
allows the use, cultivation, and sale of recreational marijuana, members of OAAO have
received inquiries from businesses expecting to lawfully sell cannabis in Ohio. Those
businesses want to advertise lawful cannabis products to lawful purchasers who drive by
billboards.

The regulations proposed by the Division of Cannabis Control would ban all

advertising of lawful cannabis on a variety of media traditionally used for advertising—
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even if the ads are limited to the name and location of a cannabis product for sale. The
ban specifically singles out billboards at every location in Ohio, making them advertising
deserts when it comes to legal marijuana.

The proposed advertising bans plainly impede lawful businesses—both those that
advertise the lawful wares and the outdoor advertising businesses, which are pivotal to
that advertising. In large part for that reason, the proposed advertising bans are unlikely
to survive a legal challenge under the First Amendment, which this memorandum
explains.

1. First Amendment attacks usually succeed when laws suppress speech because
lawmakers deem the content of the speech to potentially harm the public.

“It is rare that a regulation restricting speech because of its content will ever be
permissible,” the United States Supreme Court has declared. United States v. Playboy Ent.
Group, Inc., 529 U.S. 803, 818 (2000).

The Court has explained: “While the law is free to promote all sorts of conduct in
place of harmful behavior, it is not free to interfere with speech for no better reason than
promoting an approved message or discouraging a disfavored one, however enlightened
either purpose may strike the gov't.” Hurley v. Irish-American Gay, Lesbian and Bisexual
Group of Boston, 515 U.S. 557, 579 (1995) (unanimous).

The underlying idea is that the First Amendment bars government officials from
deciding for the rest of us which information we should or should not know about.
Allowing such official discretion “leaves the government in control of all of the

institutions of culture, the great censor and director of which thoughts are good for us.”
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Am. Booksellers Ass'n, Inc. v. Hudnut, 771 F.2d 323, 330 (7th Cir. 1985), aff'd, 475 U.S. 1001
(1986).

So, a regulation that suppresses speech because of the content of its message—
even if motivated to avoid anticipated harms—is “presumptively invalid.” R.A.V. v. St.
Paul, 505 U.S. 377, 382 (1992); see United States v. Nat'l Treasury Employees Union, 513 U.S.

454, 475 (1995).

2. Suppressing truthful advertising about lawful products typically cannot succeed
against a First Amendment attack.

The First Amendment’s aversion to official selection of which messages are good
for us applies with full force to regulations that suppress truthful advertising that
encourages lawful commercial transactions.

When the Supreme Court invalidated a state law barring pharmacists from
advertising their drug prices, the Court condemned “keeping the public in ignorance” of
truthful commercial information about lawful products. Virginia State Bd. of Pharmacy v.
Virginia Citizens Consumer Council, Inc., 425 U.S. 548, 570 (1976).

The First Amendment assumes, the Court explained, that “information is not in
itself harmful, that people will perceive their own best interests if only they are well
enough informed, and that the best means to that end is to open the channels of
communication rather than to close them.” Virginia State Bd. of Pharmacy, 425 U.S. at
570.

So, the “First Amendment directs us to be especially skeptical of regulations that

seek to keep people in the dark for what the government perceives to be their own
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good.”44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 503 (1996) (Stevens, ., joined by
Kennedy and Ginsburg, JJ.)

When the Court invalidated a state law that barred liquor retailers from
advertising their prices, the Court’s principal opinion emphasized that the state’s
“paternalistic assumption that the public will use truthful, nonmisleading commercial
information unwisely cannot justify a decision to suppress it.” 44 Liquormart, Inc., 517 U.S.
at 497 (plurality op.).

In 44 Liquormart, the Court unanimously invalidated Rhode Island’s ban of
advertised retail liquor prices, which Rhode Island justified as a tool to reduce
intoxication. 44 Liquormart, 517 U.S. at 507-508 (principal op); 530 (O’Connor, J.,
concurring in judgment, joined by Rehnquist, C.J., and Souter and Breyer, J].); 524-525
(Thomas, J., concurring in judgment).

The Court attacked a similar paternalistic approach when it invalidated a state law
that barred disclosing for marketing purposes pharmacies’ data about the practices of
individual doctors in prescribing drugs. Sorrell v. IMS Health Inc., 564 U.S. 552, 577 (2011).

The Court reminded us in Sorrell:

Those who seek to censor or burden free expression often assert
that disfavored speech has adverse effects.

But the fear that people would make bad decisions if given
truthful information cannot justify content-based burdens on
speech....
Sorrell, 564 U.S. at 577 (citation and quotation marks omitted).
The regulatory state interest in protecting consumers from economic harm—

parting with their funds in response to fraudulent advertising claims—“explains why
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commercial speech can be subject to greater governmental regulation than
noncommercial speech.” Sorrell, 564 U.S. at 579 (citation and quotation marks omitted).

“Permissible restraints on commercial speech have been limited to measures
designed to protect consumers from fraudulent, misleading, or coercive sales techniques.”
Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n, 447 U.S. 557, 574 (1980)
(Blackmun, J. concurring in judgment, joined by Brennan and Stevens, JJ.).

So, the First Amendment does not protect false or misleading advertising. E.g.,
Edenfield v. Kane, 507 U.S. 761, 768 (1993).

But the First Amendment does protect truthful advertising about lawful products.
Businesses have “an interest in conveying truthful information about their products to
adults, and adults have a corresponding interest in receiving truthful information” about
those products. Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 564 (2001).

The Supreme Court has never approved laws that ban advertising about lawful
products that was not deceitful. Instead, the Court has consistently invalidated such
laws—criticizing lawmakers’ goals of trying to control people’s behavior by reducing their
exposure to truthful advertising so that they won’t be interested in a product that
lawmakers chose to allow people to buy.

Examples:
* Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001) (invalidating state regulations that
barred outdoor advertising and restricted point-of-sale advertising of little cigars and

smokeless tobacco within 1,000 feet of schools and public playgrounds);

* Greater New Orleans Broadcast. Ass'n v. United States, 527 U.S. 173 (1999) (invalidating
federal ban of advertising casino gambling in a state where it was lawful);
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* 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996) (invalidating state ban of
advertising retail prices of alcoholic beverages);

* Rubin v. Coors Brewing Co., 514 U.S. 476 (1995) (invalidating federal ban of display of
alcoholic content of beverages);

* Thompson v. Western States Med. Ctr., 535 U.S. 357 (2002) (invalidating federal law
prohibiting the advertising of certain compounded drugs).

3. Interfering with speech appropriate for adults for the purpose of protecting children
typically falls under a First Amendment attack.

Due to the state’s powerful interest in protecting the efficacy of laws that prohibit
people from engaging in particular activities (e.g., theft) or using particular goods (e.g.,
bombs), the First Amendment does not protect advertising that encourages patronage of
illegal goods or activities. E.g., Bates v. State Bar of Ariz., 433 U.S. 350, 384 (1977).

But that principle yields when the patronage is legal for adults although illegal for
minors. The First Amendment bars protecting children by suppressing “a large amount of
speech that adults have a constitutional right to receive.” Reno v. Am. Civil Liberties
Union, 521 U.S. 844, 874 (1997).

Although the Supreme Court readily recognizes the potent state interest in
protecting children from the influences of apparently harmful speech, “that interest does
not justify an unnecessarily broad suppression of speech addressed to adults.” Reno, 521
U.S. at 875.

The same principle applies to advertising. “Regardless of the strength of the
government’s interest” in protecting children, the “level of discourse reaching a mailbox
simply cannot be limited to that which would be suitable for a sandbox.” Bolger v. Youngs

Drug Products Corp., 463 U.S. 60, 74-75 (1983).
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In Bolger, the Court invalidated a law that barred uninvited direct-mail advertising
of condoms sent to people’s homes. The Court decided that preventing adults from
receiving truthful advertising about products they have a right to buy, so that children
will not see what is advertised, is “to burn the house to roast the pig.” Bolger, 463 U.S. 60,
74 n.27 (1983).

A regulation of advertising “cannot unduly impinge upon the speaker’s ability to
propose a commercial transaction and the adult listener’s opportunity to obtain
information about products” even to support state laws that outlaw those transactions
with minors. Lorillard Tobacco Co., 533 U.S. at 564, 565, 570-571.

To protect the rights of adults to receive commercial advertising of tobacco
products, the Supreme Court in Lorillard struck down a state regulation that barred the
outdoor advertising of smokeless tobacco and little cigars within 1,000 feet of a school or
playground. 533 U.S. at 556, 564-566.

The “tobacco retailers and manufacturers have an interest in conveying truthful
information about their products to adults, and adults have a corresponding interest in
receiving truthful information about tobacco products”—even in the proscribed
proximity to children. Lorillard Tobacco Co., 533 U.S. at 556, 564-566.

The Court invalidated the regulations in Lorillard despite the Court’s
acknowledgement that the state produced evidence that limiting youth exposure to
advertising of smokeless tobacco and little cigars could reduce minors’ use of tobacco

products. Lorillard Tobacco Co., 533 U.S. at 561.
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As with outdoor advertising in Lorillard and direct-mail advertising in Bolger, the
First Amendment’s protection of speech among adults persists even though the nature of
a communications medium makes it impossible to prevent the messages from also
reaching children. E.g., Reno, 521 U.S. at 876-877, 879-880 (majority op), 890-892, 894-
897 (O’Connor, J., concurring in part, joined by Rehnquist, C.J.) (indecent speech on the
internet).

Indeed, if the state interest in protecting minors justified suppressing public
discourse where adults are the main participants, the right to advertise and to speak
generally would have to yield whenever the state found that the speech could adversely
influence juveniles. Then the state could “reduce the adult population to reading only
what is fit for children” with the quality of adult expression “limited to that which would
be suitable for a sandbox,” a result that the Court vigorously has rejected. See Bolger, 463
U.S. at 73-74.

So, in addition its rulings in Lorillard and Bolger, the Court consistently has
invalidated laws that regulated speech to protect children where the regulation also
blocked a substantial adult audience, sometimes with adverse effects on officially
disfavored businesses. Thus:

* United States v. ACLU, 542 U.S. 656, 661-662, 665, 673 (2004) (affirming
preliminary injunction against enforcing federal law designed to protect children by
barring posting on the internet for commercial purposes content that is harmful to minors
as statutorily defined).

* United States v. Playboy Ent. Group, Inc., 529 U.S. 803, 806, 811, 814, 827 (2000)
(invalidating federal law designed to protect children by requiring cable television

operators to block channels devoted to sexually-oriented programming or limit the
programming to overnight hours).
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* Reno v. ACLU, 521 U.S. 844, 859, 874-879 (1997) (invalidating federal law designed
to protect children by barring anyone from making “indecent,” but not obscene, messages
available to minors on the internet).

* Denver Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727, 732-733, 758-
760, 766 (1996) (invalidating federal law designed to protect children by requiring or
allowing operators of cable television systems to block programs that the operator
“reasonably believes describes or depicts sexual activities or excretory activities or organs in
a patently offensive manner”).

4. The First Amendment affords the state no greater leeway when it bans truthful
advertising about a lawful product from some media, but leaves others open for the
advertising.

When faced with laws that prohibited truthful advertising of a lawful product on
only one medium of expression—Ileaving other channels for advertising open— the
Supreme Court has applied the usual First Amendment principles to invalidate those
laws.

Examples: The Court invalidated state regulations that barred the outdoor
advertising of tobacco products only within 1,000 feet of a school or playground, and
indoor advertising of tobacco products within stores located only within 1,000 feet of a
school or playground. Lorillard Tobacco Co., 533 U.S. 525 (2001).

The Court invalidated a law that barred advertising of condoms through only one
medium of expression—direct mail advertising to homes— and only if it was uninvited by
the homeowner. Bolger, 463 U.S. 60 (1983).

The Court invalidated a law that barred only television advertising of lawful

privately-owned casinos—despite the government’s insistence that, as a medium,

television is especially influential. Greater New Orleans Brdcsting Ass'n, Inc., 527 U.S. 173, ,

189, 191 (1999).
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The Court invalidated a local law that barred only “for sale” signs when placed in
front of the homes being sold, where the government was trying to reduce blockbusting
by real estate agents. Linmark Assocs., Inc. v. Twp. of Willingboro, 431 U.S. 85, 97, 98
(1979).

The overriding principle is that “one is not to have the exercise of his liberty of
expression in appropriate places abridged on the plea that it may be exercised in some
other place." Schneider v. New Jersey, 308 U.S. 147, 163 (1939), quoted in Reno, 521 U.S. at
880.

5. Ohio will not succeed in defending its proposed ban of advertising of lawful cannabis
on all billboards against a First Amendment attack.

A. The proposed bans block businesses from advertising fundamental truthful

commercial information about their lawful cannabis products on billboards
without genuinely achieving a youth-protective purpose.

The Ohio Division of Cannabis cannot sustain its proposed bans of advertising of
lawful cannabis products and dispensaries—to be OAC 1301:18-4-08—against First
Amendment attack for at least three separate reasons.

First, and most simply, through proposed division (B), the regulations outlaw
truthful outdoor advertising about lawful cannabis products on every billboard in Ohio—
regardless of where it is. The regulations bar, for example, outdoor advertising that
truthfully advises adults about the existence of a lawful cannabis product, its name, how
much it costs, and where Ohio law allows an adult to buy it.

Second, proposed division (B) allows the advertising of cannabis product names,
prices, and purveyors on some mass media regularly read by young people. Proposed

division (B), for example, would allow cannabis advertising in free, widely circulated arts
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and entertainment weeklies in Cleveland (Scene), Columbus (CityScene), and Cincinnati
(CityBeat). There, cannabis sellers can advise hip young consumers of the names and
kinds of lawful cannabis products, how much they cost, and where readers can buy them.
Allowing such advertising in mass media publications, while banning it from outdoor
media, effectively guts the youth-protective justification for the billboard advertising ban.

The proposed regulations do not bar parents and other adults from enjoying
marijuana in the presence of minors, modeling likely to be at least as influential as the
chance passing of a billboard ad for marijuana while riding in a car. Again, gutting the
youth-protective justification for the advertising bans. See, e.g., R.C. 3780.29.

Third, the regulations identify specifically the content of messages that the
Division of Cannabis Control deems appealing to minors. The regulations bar lawful
cannabis advertising from depicting a pop culture icon or cartoon or using slang. But the
Division has not identified a cannabis product’s name, price, or purveyor as posing any
special appeal to minors, yet even that fundamental commercial information is outlawed
from all billboards without any asserted ground for that selective ban.

The regulations do not justify, as indeed they cannot, preventing adults from
seeing the name or price of a cannabis product if advertised outdoors, while approving
adults seeing the same product’s name and price in Scene magazine while sitting next to a
teenager.

B. The proposed regulations impede legitimate business transactions without
common sense.

The purview of regulation is not to try to control what people think, but to try to

control what people actually do. In the realm of marijuana, the state can, and does,
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dictate that a minor shall not obtain or consume cannabis. But through its proposed bans
on advertising, the state does not want minors to even think about marijuana.

Analogy highlights the lack of common sense. Commercials for Chevy pickup
trucks (“Like a Rock”) crawling up the sides of steep canyons may inspire in 14-year-olds a
desire to drive one, but the law bars them from driving any vehicle until they gain a
driver’s license and reach a certain age. The law rightfully deems most juveniles to be too
immature to appreciate the severe safety risks that accompany driving motor vehicles
especially if driven recklessly.

While it is illegal for a 14-year-old to drive, it is not illegal for a 14-year-old to think
about driving, or to want to drive a Chevy truck when he’s old enough. Yet, we would not
accept the state outlawing ads for rugged pickup trucks or fast sports cars to reduce the
incentive in ninth graders to drive one someday.

The same is true of advertising alcoholic beverages. There is nothing illegal about a
teenager thinking that Heineken looks like a good beer, or that, when he’s old enough,
he’ll give Miller a try. But, to guard against teens forming a positive attitude about
particular brands of beer, we do not stop companies from advertising beer to the public
even though we know minors will see the ads.

That same reasoning should apply to ads that advise the public about the brand,
price, and purveyor of lawfully available marijuana. In barring advertising to try to block
young people from perceiving marijuana as enjoyable, the state tries to achieve the
impossible. The state cannot prevent those thoughts. Yet, in its quixotic quest, the state

would deprive businesses of the right to reach willing lawful patrons of marijuana, which
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also deprives those adults of commercial information that a multitude of them will find
useful.
6. The proposed bans of cannabis advertising exceed the statutory authority for them.

For essentially the same reasons that the proposed regulations would violate the
First Amendment, the proposals would violate their own statutory authority under the
enabling statute, R.C. 3780.21.

Division (B) of R.C. 3780.21 mandates that the regulations “shall not overly burden
the legitimate commercial speech” between licensed cannabis purveyors and adult
consumers. Yet, as already shown, the regulations sweepingly curtail such constitutionally
protected communication.

Division (A) of R.C. 3780.21 allows the regulations to prevent advertisements
“targeted to minors, promote excessive use, or that promote illegal activity.” Yet, as
already shown, the regulations prohibit constitutionally protected advertising that
addresses adults; does not promote excessive use; and that does not promote illegal
activity.

Nor are the proposed regulations “narrowly tailored” as “place restrictions
preventing advertising targeted to minors.” R.C. 3780.21(B). Prohibiting billboards
throughout Ohio’s 88 counties from displaying the name or price of lawful marijuana can
hardly qualify as a “narrowly” tailored way of “preventing advertising targeted to minors.”
Such a massive ban of advertising to lawfully consuming adults is burning down the

house to roast the pig. Bolger, 463 U.S. at 74 n.27.
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For the reasons outlined above, the OAAO respectfully asks the Common Sense

Initiative Review to conclude that the proposed advertising bans do not make common

sense, and to advise the Division of Cannabis Control to abandon the proposed

advertising regulations as drafted and instead consider something that better reflects the

provisions governing advertising that the voters approved through State Issue 2.

/s/ David Marburger

David Marburger
Marburger Law LLC

14700 Detroit Ave., Suite 1
Cleveland, OH 44107
david@marburger-law.com
216-930-0500 (Office)
216-577-8754 (Cell)

/s/Kevin L, Futryk

Kevin L. Futryk

Executive Director

Outdoor Advertising Association of Ohio
Partner, Gov't Advantage Group, Inc.

17 S. High St., Suite 750

Columbus, OH 43215

614-221-7157 (Office)

614-827-5698 (Cell)
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