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The Department of Education appreciates the opportunity to respond to several of the points made by 
stakeholders during the May 10 meeting of the Joint Committee on Agency Rule Review. We 
appreciate the Committee’s time and attention to learning more about the risk assessment tool, why 
and how it was developed, and why it is necessary to comply with our federal obligations.  

Purpose and Intent of Operator Risk Assessment 

The Operator Risk Assessment is a tool designed to meet federal requirements.  The tool was 
designed to gather information related to the internal controls of the school that would be used to 
inform sub-recipient monitoring. 

Each category of high, moderate, or low was intended to provide more information on the internal 
controls utilized by the school.  As mentioned in our previous testimony, the guiding principle in the 
development of the tool was: The greater the operational authority ceded to the charter management 
company, the greater need to confirm the implementation of internal controls. The Department is not 
taking a position on whether ceding authority to the operator is good or bad and is not preventing a 
school or operator from entering into any agreement it deems appropriate. Rather, the goal of the risk 
assessment is to ensure the proper oversight of the agreement, to establish clear roles and 
responsibilities and to ensure proper safeguards are in place to mitigate risk of misuse or 
mismanagement of federal funds.  These are requirements placed on the Department from the U.S. 
Department of Education and with which we are obligated to comply in order to continue receiving 
and passing through federal grant funds.   

Risk Assessment Tool is Based on Best Practices from the Federal Government 

The Department’s risk assessment tool is based on best practices and guiding principles from the IRS 
and U.S. Department of Education, as reflected in the Operator Agreement Risk Assessment and 
Monitoring Tools Resources previously shared with this committee. The federal government derived 
these practices and principles based on actual situations it was seeing in the charter school sector 
nationwide. The Department’s use of and alignment to federal best practices helps ensure that the 
tool will be sufficient to meet our obligations for oversight under USDOE regulations.  

Some questions were raised by stakeholders about inclusion of some topics and exclusion of others 
from the tool. Various program offices within the Department evaluate risk for community schools 
based on each office’s particular area of expertise. For example, the Fiscal Office reviews five-year 
forecasts submitted by community schools and flags issues that could indicate future fiscal problems. 
Similarly, the Office of Accountability works with sponsors to resolve problems noted during the 
sponsor evaluation process, such as a school’s lack of a conflict of interest policy or failure to provide 
evidence of a valid school treasurer’s license. All of these reviews are important and benefit 
community schools and may ask some of the questions stakeholders raised. But the risk assessment 
tool is designed to focus on the internal controls a school’s governing authority has in place to 
mitigate risk with respect to management of federal funds.  

Consideration of Other Monitoring Processes 
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While the other monitoring processes noted in the testimony provide information about community 
school operations, they do not provide the level of information necessary to confirm whether the 
governing authority has sufficient processes to maintain oversight of federal funds. The Department 
discussed the various monitoring approaches with the Ohio Auditor of State’s office during the agency 
audits. The conclusion was made that the alternatives do not sufficiently address the intent of the 
required action. This was the basis of the Department receiving the single audit finding for insufficient 
monitoring. 

The Office of Community Schools is Uniquely Positioned to Develop and Manage this Risk 
Assessment 

As to the question of whether the Office of Community Schools is the appropriate office within the 
Department to develop this risk assessment, that office is uniquely positioned in having experience 
with sponsors, community schools and operators, which was necessary as the tools/processes were 
developed. While the Office of Federal Programs does conduct risk assessments, it is not the only 
program office responsible for this kind of oversight activity – other offices within the Department also 
take on this type of work, depending on the issue or entities involved and the expertise of the 
particular office. 

Within the testimony, questions were raised regarding the scoring of the tool and the internal controls 
to ensure reliability.  The Department is refining the review process before full implementation this fall 
to minimize the opportunity for variability or inconsistencies. The Department has proposed changes 
that would eliminate the scoring/category element of the tool, instead asking all schools to describe 
their internal controls.  Each risk assessment will be reviewed by at least two Department staff 
members to provide feedback and technical assistance.   

Risk Assessment Tool Does Not Conflict with State Law on Community School Contracts 

During testimony, it was suggested the only elements required within the operator agreement are 
those specified in Section 3314.032 of the Revised Code. That statute requires only that a community 
school’s contract with an operator include the criteria and procedures for termination of the contract 
and a statement of who owns facilities and equipment purchased by the school or operator. While 
state law provides for the minimum criteria required in a contract, a complete and robust contract 
should contain more than these provisions, and the statute should not be considered a limitation on 
the appropriate provisions of the contract. In fact, the statute says that the contract “shall include at 
least the following” before listing the statutorily-required elements. 

The assessment tool reflects examples of best practices from the U.S. Department of Education to 
test internal controls, and because the tool is required in response to federal requirements, those 
were incorporated into the risk assessment. In using the tool, a school or sponsor may identify areas 
of concern that could be addressed in a revision to the contract so that all parties are aware of the 
procedures to follow going forward. However, this is not a requirement. A school could choose to 
address the areas of concern through internal processes that need not be reiterated in the operator 
contract.  

https://codes.ohio.gov/ohio-revised-code/section-3314.032
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Ohio law requires a detailed accounting of how the operator spends funds when the school pays 
more than 20% of its funding as the operator fee. Section 3314.024(A) of the Revised Code states, “A 
management company that receives more than twenty per cent of the annual gross revenues of a 
community school shall provide a detailed accounting including the nature and costs of goods and 
services it provides to the community school.” Section 3314.024(D) states, “The information provided 
pursuant to this section shall be subject to verification through examination of community school 
records during the course of the regular financial audit of the community school.” 
 
While the statute references a detailed accounting, this accounting does not include sufficient 
information upon which the Department could evaluate the sufficiency of the governing authority’s 
oversight processes and cannot be relied upon to meet our federal obligations. Additionally, these 
statutes and the information they require are not applicable when community schools pay an operator 
fee of less than 20% and the risk assessment tool fills this gap. 

Use of Risk Assessment by Community School Sponsors 

The Department is not requiring that sponsors use the results of the risk assessment tool to prevent 
schools from contracting with certain operators.  The Department is providing this information to 
sponsors to use in their oversight capacity to ensure best practices are in place.  Sponsors can use 
this information in any way that they deem appropriate. Further, sponsors have always had the 
authority to review and approve the use of an operator by the schools they sponsor. The ability of a 
sponsor to weigh in on a proposed school-operator relationship is not new and could be based on any 
number of factors and information the sponsor knows about both the school and the operator.   

The Office of School Sponsorship is an office within the Department of Education. Under Ohio law, it 
sponsors several community schools in the state and, just like any other sponsor, has obligations and 
responsibilities to oversee its schools. Importantly, this Office is distinct and separate from the Office 
of Community Schools, also within the Department. Unlike the Office of School Sponsorship, which 
engages in the business of sponsoring schools, the Office of Community Schools oversees 
regulations and compliance for all community schools and sponsors in the state – including those 
sponsored by the Office of School Sponsorship. As you can imagine, having both the regulator and 
regulated entity under the same agency umbrella can create challenges. The Department of 
Education is very careful to maintain an arms-length relationship between these two offices: the 
offices are in different sections of the Department and office directors do not report to the same 
manager; different attorneys from our Office of Legal Counsel are assigned to each office; and the 
Office of School Sponsorship is not included in compliance or policy discussions where it would not 
be appropriate – including in development of the risk assessment tool (except to the extent that input 
was sought from all sponsors).  

The Office of School Sponsorship referenced the risk assessment tool outcome in a letter to a 
specific school about its choice of an operator, however the tool was not the only factor at play. 
Furthermore, the Office is doing so as a business decision that any sponsor is free to make and not 
as a regulatory or compliance instruction. There are many factors that led to this decision by the 

https://codes.ohio.gov/ohio-revised-code/section-3314.024
https://codes.ohio.gov/ohio-revised-code/section-3314.024
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Office of School Sponsorship that were more focused on the financial conditions of the specific school 
rather than the results of the risk assessment.  

The Department of Education is Engaging in Further Stakeholder Discussion and Soliciting Additional 
Feedback 

The Department is committed to hearing from stakeholders and the tool is being updated based on 
feedback from the field and information gained from implementation of the pilot project, which 
spanned the entire 2020-2021 school year. On May 26, the Department hosted a meeting with 
stakeholders during which proposed changes were shared and discussed. The Department is 
seeking further feedback from stakeholders based on proposed changes. Based on that additional 
feedback, the Department will make any further changes, so that we can seek feedback from the U.S. 
Department of Education in mid-June. The updated version will be rolled out in October. Throughout 
the next school year, we continue in our commitment to meet with and listen to stakeholders about 
the tool and make adjustments and refinements as appropriate.   

The Department is Committed to Continued Improvement 

At the conclusion of the pilot, the Department is not only engaging stakeholders (as noted above) to 
improve the risk assessment tool itself, but we are also evaluating our own internal processes for how 
the tool is being communicated to schools, implemented, and scored. The Department is committed 
to a culture of continuous improvement, and we intend to address stakeholder concerns about 
inconsistent scoring by refining our internal processes to ensure additional checks for quality 
assurance during the review process. 

We are also committed to supporting schools in improvement. As more information is learned through 
implementation, the Department will share best practices, highlight strong internal controls and 
partner with schools and sponsors to strengthen existing practices.   
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June 4, 2021 

 

Dear Chairman Callender, Vice Chair Gavarone, and members of the Joint Committee on 

Agency Rule Review, 

This letter is intended to update the Joint Committee on Agency Rule Review on the 

steps the Department has taken subsequent to the Committee’s May 10 meeting to address 

stakeholder concerns with the Department’s risk assessment tool.  

A stakeholder meeting was held on May 26 with community school sponsors.  At that 

meeting, the Department proposed changes to the risk assessment tool based on lessons 

learned from the pilot and feedback received from the field. Proposed changes include the 

following: 

• Removing the scoring system and the assigning of risk categories in favor of a 

redesigned tool that will function as a self-assessment for community schools, allowing 

them to detail their internal controls with regard to their relationship with their operator. 

o The Department has further committed to issuing a clarification with respect to 

ratings that were previously issued during the pilot period. 

• Changing individual questions within the tool in response to feedback: 

o Four questions were removed entirely. 

o Thirteen questions were edited for clarity and to better reflect intent of the tool. 

o Nine questions were added, four allow the school to describe the relationship 

with the operator (to show extent of services provided to the school) and five 

questions that allow schools to describe how they maintained internal controls 

with their operator in areas related to personnel, curriculum, procurement and in 

instances where the operator employs the fiscal officer. 

During the meeting, we invited stakeholders to submit additional feedback based on the 

proposed changes. We have asked for this additional feedback by June 4 and will continue to 

modify and refine the tool as appropriate based on that additional feedback. 



Because this tool was developed in response to federal requirements, any changes we 

make to the tool will be subject to review by the US Department of Education. By June 11, we 

will submit a progress report and updated tool to the US Department of Education to determine 

if it will resolve the previously-identified audit findings and determination letters from both 

USDOE and the Auditor of State’s office.  

Our goal is to release the updated self-assessment in October for use by all community 

schools that contract with an operator.     

Although the pilot period for this assessment is over, the Department is committed to 

continuous improvement. Even after the updated version is released for use this fall, we commit 

to continued engagement with the stakeholder community to receive feedback and respond to 

concerns and issues as appropriate. We are also reviewing and improving our approach to 

stakeholder meetings to ensure there is ample opportunity for conversation and dialogue with 

interested parties about this and other issues that may arise. We value the community school 

sector’s willingness to collaborate with us to ensure that we can meet our federal obligations. 

Thank you for the opportunity to share our progress on this issue. 

Sincerely, 

 

Immy Singh 

Chief Legal Counsel 

Ohio Department of Education 
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May 24, 2021 
 
 
 
Representative Callender, Chair 
Joint Committee on Agency Rule Review 
Verne Riffe Center 
77 South High Street, Concourse Level 
Columbus, OH  43215 
JCARR@JCARR.state.oh.us 
  
Dear Representative Callender: 
 
The State Medical Board of Ohio met on May 12, 2021, and discussed the May 10, 2021 JCARR meeting 
related to the Policy to Rule issue involving the Board’s 2019 action regarding the scope of practice of 
podiatry.  As part of that discussion, the Board voted to pursue this matter through the rule-making 
process. Accordingly, staff is starting the rule-making process. 
 
The Board appreciates the professional consideration from the Committee at the hearing and during the 
upcoming rulemaking process. 
 
I understand that this issue is scheduled for follow-up at the June 7, 2021 JCARR meeting.  Please let me 
know if there is a change to the agenda based on the Board’s decision to pursue the rule-making 
process. 
 
If you have additional questions or concerns, please contact me.  Thank you. 
 
Sincerely,  

 
Kimberly Anderson 
Chief Legal Counsel 
 
 
 

mailto:JCARR@JCARR.state.oh.us
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Whitney Paterson

From: Larry Wolpert
Sent: Thursday, June 3, 2021 1:26 PM
To: Greg Fouche; Ashley Frustaci; Whitney Paterson
Subject: FW: June 7 JCARR Meeting, Rule 122:29-1-01 Comment

 
 

From: Doug Moormann <DMoormann@devstrategiesgroup.com>  
Sent: Thursday, June 03, 2021 12:56 PM 
To: Larry Wolpert <LWolpert@jcarr.state.oh.us> 
Subject: June 7 JCARR Meeting, Rule 122:29‐1‐01 Comment 
 
Mr. Wolpert: 
 
I appreciate the opportunity to offer my feedback of the rules prepared by the Development Services Agency for the 
newly created Transformational Mixed Use Development Tax Credit.  I was an active supporter of this legislation, 
representing developer‐clients interested in using this new tool to unlock large‐scale developments mal otherwise 
remain as concepts.  Large‐scale “transformational” projects are especially challenging.  Site acquisition costs, land 
assembly, remediation of environmental and community issues and the time consumed in the development process 
combine to make these large projects challenging.  The TMUD tax credit is an exceeding valuable tool in unlocking 
transformational, job‐creating projects across Ohio. 
 
Based on my review of the rules, I am concerned with the definition of connected buildings.   
 
As a representative of developers of in‐fill projects in urban areas, I strongly advocated for the language amended into 
the legislation that allows for connected buildings to comprise the required 350,000 square feet in addition to the single 
office tower.    We advocated for connectivity to allow for the development of a campus‐style project, specifically in an 
innovation district.  Our research and in‐person visits to successful innovation districts across the nation demonstrates 
that these high‐tech, job‐creating developments do not include high‐rise buildings in favor of lower‐rise buildings that 
include amenities that facilitate community and personal connections contributing to the energy and exchange of ideas 
that make these districts successful.   
 
I was surprised to see that connected was seemingly expanded to also include an enclosed passage connecting the 
buildings.  Following is the language contained in SB39 as passed by the legislature:  If the development site is located 
within ten miles of a major city, the project includes at least one new or previously vacant building that is fifteen or 
more stories in height or has a floor area of at least three hundred fifty thousand square feet, or after completion will be 
the site of employment accounting for at least four million dollars in annual payroll, or includes two or more buildings 
that are connected to each other, are located on the same parcel or on contiguous parcels, and that collectively have a 
floor area of at least three hundred fifty thousand square feet; 
 
Connected to each other, either on the same or separate parcels, does not require an enclosed passage or common wall 
as is stated in the rule.  A sidewalk or walkway is typically the connector is a campus style setting. 
 
Additionally, enclosed walkways diminish the potential for first floor retail that “activates” the area and contributes to 
connections and exchange of ideas that significantly contributes to the entrepreneurial environment.  Enclosed 
walkways are also an unnecessarily costly expense in these already‐expensive developments. More than ever, office 
tenants are interested in promoting heathy workplaces.  The opportunity to step outdoors to move from one building to 
another will be seen as a healthy alternative to being confined indoors throughout the workday.  For reference, the City 
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of Cincinnati is in the process of removing all enclosed connectors (skywalks) in downtown Cincinnati to encourage more 
foot traffic on the street level. 
 
Thank you for considering my input. 
 
Doug 
 

 

Doug Moormann 
Vice President 

700 Walnut Street, Suite 450 

Cincinnati, OH 45202 

O: 513.651.4100 ext 305 

M: 513.237.2466 

www.DevStrategiesGroup.com Follow DSG & GSG on Facebook, Twitter, and Instagram  
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MEMORANDUM 

TO: Ohio Development Services Agency 

FROM: Michael Coleman, Chris Magill, Jessica Voltolini 

DATE: May 12, 2021 

RE:  DSA Draft Transformational Mixed-Use Development (TMUD) Rules 

 
In advance of our meeting with Director Mihalik and the DSA Team on Friday, May 14, we would like to share the 
follow summary of questions and concerns we have regarding the draft TMUD rules.  Our goal for the May 14 
meeting is to discuss these issues in advance of the public rules hearing scheduled for May 26.   

 
1. Under the Eligibility section, the rules require a Transformational Mixed-Use Development (TMUD) 

have at least two uses in addition to structured parking, limiting large-scale office or other commercial 
opportunities.   

a. Statutory Guidance – pursuant to ORC 122.09(A)(3) "Transformational mixed use development" 
defines a TMUD as a project that “Integrates some combination of retail, office, residential, 
recreation, structured parking, and other similar uses into one mixed use development.” 

b. Rules Language – draft rule 122:29-1-02(D) states that in order to be eligible: “the project 
integrates a combination of: (1) Any two or more of retail, office, residential, recreation, and 
other similar mixed uses; or (2) Structured parking and any two or more of retail, office, 
residential, recreation, and other similar mixed uses. 

c. Issues/Discussion Points: 
i. This rule does not align with ORC 122.09(A)(3).  The limitation of certain combination of 

uses seems to contradict the “some combination of” a variety of listed uses language 
from the statute.  For example, a combination of office and structured parking should be 
an eligible project. 

ii. This rule eliminates the potential of a large, transformational office user to utilize the 
credit.  On a per-employee basis, offices create the largest potential for quality jobs and 
tax revenue and transformational impact of the uses listed (retail, residential, recreation), 
while providing spending power for the other additional uses in an area to be consumed.  

iii. Further, the largest office users to do not typically develop accompanying uses on site, 
which is contemplated in the statute but not in the rules.   

iv. “Other similar uses” is not defined in statute or in the draft rules, perhaps allowing an 
accommodating use such as event space, green space or onsite recreational space could 
be included in such uses.  We would like to understand DSA’s working definition of “other 
similar uses.” 

d. Recommendation – Revise draft rule 122:29-1-02(D) to comply with the exact language in ORC 
122.09(A)(3) and let the application reviewers and scoring criteria determine which projects are 
selected, rather than further limiting eligibility and Ohio opportunities.  We also suggest that the 
rules include a definition for “other similar uses” to allow for supporting employee-amenities or 
rentable event space may allow for more opportunities for transformational applications. 
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2. Tax abatements will not count for purposes of the credit, but TIFs will.  Abatements are typically not 
awarded to retail or hotel, while nearly every applicant applying for a TMUD with an office use would 
utilize a tax abatement of some sort.   

a. Statutory Guidance – pursuant to ORC 122.09(A)(4) "Increase in tax collections" means the 
difference, if positive, of the amount of state and local taxes derived from economic activity 
occurring within the development site and the surrounding area during a period of time minus the 
amount of such taxes that are estimated to be derived from such economic activity in that site 
and surrounding area during the same period if the transformational mixed use project were not 
completed.”   

i. Further, ORC 122.09(B)(6) states an application shall include “Evidence that the increase 
in tax collections during the completion period will exceed ten per cent of the estimated 
development costs reported under division (B)(3) of this section.”  The completion period 
is defined “the time period beginning on the day after a transformational mixed use 
development is certified by the tax credit authority and ending on the fifth anniversary of 
the day the project is completed.” 

b. Rules Language – draft rule 122:29-1-05 states the “Increase in tax collections also includes any 
amounts collected by a municipal or county tax administrator within the surrounding area by an 
alternative method than the preceding named chapters of the Revised Code such as tax 
increment financing agreements, payments in lieu of taxes, and new community authority 
development charges” but “Any collection of taxes that have been abated by action of the local 
jurisdiction or county are not to be included by the authority in the computation of the increase in 
tax collections.” 

c. Issues/Discussion Points: 
i. The statute does not specify what a derived tax is when defining an increase “tax 

collections.”  If it is a “collected” tax, then DSA’s ability to count Tax Increment Financing, 
New Community Authority Development Charges and Payments in Lieu of Taxes seems to 
be inconsistent with the interpretation.  If “derived” is not a “collected” tax, then it seems 
as if DSA is picking and choosing subsidies that should and should not count.  For instance, 
the term abate is used but not “exemptions, deductions or credits.”   

ii. Projects that are truly transformational are likely receiving abatements to make them 
work.  The elimination of a property tax abatement or abatement of income taxes 
disproportionally benefits hotel and retail users (sales tax and bed tax generators), while 
leaving office operations, the largest real impact on a community at a competitive 
disadvantaging office users.  It seems as if the draft rules are favoring a short-term tax 
spike over a long-term transformational impact, as offices provide economic base jobs, 
typically serving as the basis for spending on uses such as retail, hotels, residential and 
other uses. 

iii. We believe the rule as currently drafted opens up the door for loopholes, such as the 
scenario where a tax may be paid, then reimbursed back to the developer in the form of a 
grant, as an alternative to a tax abatement, similar to how local municipalities utilize jobs 
growth incentives, which are income tax based grants.     

d. Recommendation – We suggest that DSA consider using taxes derived as “taxes owed or 
calculated” before abatements, credits and exemptions and revise the draft rule accordingly. 
 

3. Expenses from previous phases are not eligible for the credit award amount, but can count, if certified 
by the Authority for scoring criteria and tax collections 

a. Statutory Guidance – pursuant to ORC 122.09(A)(1) "Development costs" means expenditures 
paid or incurred by the property owner in completing a certified transformational mixed use 
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development project, including architectural or engineering fees paid or incurred in connection 
with the project and expenses incurred before the date the project is certified by the tax credit 
authority under division (C) of this section. In the case of a certified transformational mixed use 
development project that is part of a larger contiguous project that is planned to be completed in 
phases, "development costs" include only expenditures associated with the portion of the project 
that is certified by the tax credit authority and do not include expenditures incurred for other 
phases of the project. 

b. Rules Language – draft rule 122:29-1-01 (F) defines “Eligible Expenditures” as “development costs 
as defined by section 122.09 of the Revised Code and identified in the application materials, 
which are associated with the portion of the project that is certified by the authority and do not 
include expenditures incurred for other phases of the transformational mixed use development. 
Eligible expenditures include architectural or engineering fees paid or incurred in connection with 
the project. Except for architectural and engineering fees paid or incurred in connection with the 
project, only expenses incurred after the date of application are eligible expenditures.” 

c. Issues/Discussion Points: 
i. The statutory language suggests that, if the portion of the project that is certified by the 

Director includes multiple phases, “development costs” can include “expenses incurred 
before the date the project is certified by the tax credit authority under division (C).  DSA 
has opted to use the application date as the “lookback period” prior to certification in 
counting eligible costs, except for “architectural and engineering fees” which can be 
incurred prior to the application date. 

ii. By allowing architectural and engineering fees prior to the application date but not other 
costs, it suggests DSA is interpreting the Statute as saying that “…fees paid or incurred in 
connection with the project and expenses incurred before the date the project is 
certified…” all refer to  architecture and engineering fees.  If this was their reasoning 
behind this rule, then it is worth evaluating the legal sentence structure and argue 
“expenses incurred” are any expenses in addition to “architectural and engineering fees 
paid or incurred.” 

iii. This program was introduced by the legislature in 2019 and many projects were preparing 
to take risks on additional project phases under the premise that this credit would be an 
option. 

iv. The statute suggests in multiple places that this credit was intended to both build and 
complete projects.  The following sections from the statute elude to this: 

1. “"Transformational mixed use development" may include a portion of a larger 
contiguous project that is planned to be completed in phases as long as the 
phases collectively meet the criteria described in division (A)(3) of this section.” 

2. “Evidence that the project will not be completed unless the applicant receives the 
credit.” 

3. “The project will not be completed unless the applicant receives the credit.” 
4. Further, Rule 122:29-1-01 defines “Major Factor” as “the tax credits are essential 

in the decision to begin the project or the project would not be completed 
without receipt of the tax credits.” 

d. Recommendation -  If counting the total development costs of previous phases is still not desired 
by DSA, adjusting the lookback period of costs to the effective date of the legislation should allow 
those waiting on the legislative process to still apply and deliver their projects.   
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Whitney Paterson

From: Whitney Paterson
Sent: Wednesday, May 26, 2021 1:40 PM
To: Larry Wolpert; Greg Fouche; Ashley Frustaci
Subject: FW: TMUD input

 
 

From: Dennis McAndrew <dennis@silverlodeconsulting.com>  
Sent: Wednesday, May 26, 2021 1:39 PM 
To: Whitney Paterson <wpaterson@jcarr.state.oh.us> 
Cc: Michelle Moll <michelle@silverlodeconsulting.com> 
Subject: RE: TMUD input 
 
Thank you Whitney! Comments below. 
 
Our firm, Silverlode Consulting, has been providing economic impact analysis service for over twenty years and we have 
been retained by several TMUD applicants to assist with the economic impact analysis required by ORC 122.09(B)(5) and 
estimating the increase in tax collections as required by 122.09(B)(6). As it appears that economic impact and increase in 
tax collections will likely be important scoring items and the increase in tax collections will determine the amount and 
timing of realization of awarded TMUD credits, I urge that the proposed rules or the future application materials 
significantly clarify how each should be estimated. Some of the areas that would benefit from clarification include: 

 A generally accepted input/output (I/O) model such as IMPLAN, would estimate the indirect and induced 

economic activity arising from a project’s construction and operations. Is such modeling permitted and are the 

incremental state and local taxes resulting from the indirect and induced economic activity permitted to be 

included in the measurement of tax generation by the project? 

 TMUD projects will likely catalyze additional developments within the radius proposed by the rules. Are 

applicants permitted to include the impact of these catalyzed developments, as with the Catalytic HTC? 

 It is clear that economic activity occurring at the project site and surrounding area is what is to be estimated, but 

should that activity’s impact on the state economy be estimated, or should the impact of that activity on the 

micro‐economy of the radius be estimated? Since this is a state incentive, and since the level of accuracy 

diminishes as the area being modeled shrinks, It seems that an analysis of the economic activity from the radius 

on the economy of the State would be most appropriate. Should I/O analysis be permitted, IMPLAN does not 

allow radius analysis. The analysis could be performed on a zip code or compilation of zip codes that matches 

the radius area as closely as possible. 

 

Without further guidance, I expect that the methodologies used by applicants for estimating economic impact and 
increases in taxes will vary widely in approach, quality, and aggressiveness/conservatism. Applicants employing a 
thoughtful, careful approach could end up being disadvantaged relative to applicants employing an aggressive, or worse, 
inaccurate, approach. 
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From: wpaterson@jcarr.state.oh.us <wpaterson@jcarr.state.oh.us>  
Sent: Wednesday, May 26, 2021 1:04 PM 
To: Dennis McAndrew <dennis@silverlodeconsulting.com> 
Subject: RE: TMUD input 
 
WARNING EXTERNAL EMAIL  

 
You can reply to my email. Thank you so much! 
 
 

Whitney Paterson 

Senior Rules Analyst  
Joint Committee on Agency Rule Review  
614-466-4086 

            wpaterson@jcarr.state.oh.us  
 
 
 

From: Dennis McAndrew <dennis@silverlodeconsulting.com>  
Sent: Wednesday, May 26, 2021 12:52 PM 
To: JCARR1 <JCARR1@jcarr.state.oh.us> 
Subject: TMUD input 
 
Hello, 
 
In follow up to todays hearing regarding TMUD rules, I would like to submit written comments. Is the e‐mail form the 
only option for doing so? I  would like to copy/paste from another document and the e‐mail form does not allow 
copy/pasting, and it only allows 500 characters. 
 
Thanks for the help! 
 
Dennis 
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737 Bolivar Road, Suite 270 | Cleveland, Ohio 44115| T: (440) 266-7777| F: (440) 266-7778 
 

Central Ohio Office | 175 S. Third Street, Suite 870| Columbus, Ohio 43215 

  

May 25, 2021 
 

VIA ELECTRONIC MAIL  
 
Joint Committee on Agency Rule Review  Development Services Agency 
Vern Riffe Center     Vern Riffe Center 
77 South High Street, Concourse Level  77 South High Street 
Columbus, Ohio 43215    Columbus, Ohio 43215 
Jcarr1@jcarr.state.oh.us     devrulecomment@development.ohio.gov 
 
 

Re: Transformational Mixed-Use Development Tax Credit Program Rules 
 

To Whom It May Concern: 
 

I am writing to offer comments on proposed OAC 122:29-1-01, et seq., the draft Rules 
associated with the Transformational Mixed-Use Development Tax Credit Program enacted as 
R.C. § 122.09 and its associated statutes.  We appreciate the effort and diligence already devoted 
to drafting the proposed Rules, especially in such a relatively brief period of time.  They are very 
helpful.  We believe that the draft proposed Rules should be improved by incorporating several 
suggestions, which are set forth below. 

 
First, there are three (3) aspects of the proposed Rules that are inconsistent with R.C. § 

122.09 (the “Statute”), and could lead to confusion or disputes in the administration of this 
important new Program.  They are as follows: 

 
1. Proposed 122:29-1-01(F) suggests that project expenses incurred before a tax 

credit application is submitted are not “eligible expenditures,” except 
“architectural and engineering fees paid or incurred in connection with the 
project.”  The Statute contains no such limitation or exclusion.  In fact, the Statute 
expressly includes all pre-certification project costs in its definition of 
“development costs.”  See R.C. § 122.09(A)(1) (expressly including 
“expenditures … incurred before the date the project is certified by the tax credit 
authority” in the meaning of “development costs”).  The effect of this regulatory 
definition is presently unclear, as the phrase “eligible expenditures” is not defined 
in the draft Rules.  This material difference when compared with the statutory 
language should be corrected, as many applicants may have already incurred 
project costs beyond architectural and engineering fees, such as property 
acquisition costs, due diligence, and other project-related soft costs, in reliance on 
the Statute’s plain language that pre-certification project costs are included.  In 
fact, the Statute requires the property that is the subject of the project to be 

mailto:Jcarr1@jcarr.state.oh.us
mailto:devrulecomment@development.ohio.gov
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acquired before the TMUD application may be submitted, which further supports 
that acquisition costs should be included. 
 

2. Proposed 122:29-1-02(B) suggests that every portion of a project must be located 
on contiguous parcels.  The Statute contains no such general requirement.  In 
contrast, the Statute allows projects of a certain scale to be completed on non-
contiguous parcels.  Under the Statute, a project that “includes at least one new or 
previously vacant building” that satisfies the associated height or square-footage 
requirements meets the eligibility criteria, by itself, in which case any other 
portions of the project need not be located on contiguous parcels.  See R.C. § 
122.09(A)(3)(c)(i) (a project that “includes at least one new or previously vacant 
building that is fifteen or more stories in height or has a floor area of at least three 
hundred fifty thousand square feet” that is within ten miles of a major city is 
eligible); R.C. § 122.09(A)(3)(c)(i) (a project that “includes at least one new or 
previously vacant building that is two or more stories in height or has a floor area 
of at least seventy-five thousand square feet” that is not located within ten miles 
of a major city is eligible).  Proposed 122:29-1-02(B) would deviate from the 
Statute’s plain language, by purporting to require multiple buildings that are part 
of the same project to be constructed on contiguous parcels even when they 
include a building that satisfies the height or square-footage requirement in the 
Statute.  Instead, the Statute only requires project parcels to be contiguous if the 
applicant is aggregating “two or more buildings” in order to satisfy the minimum 
height or square footage requirements.  See R.C. § 122.09(A)(3)(c)(i) (“two or 
more buildings that are connected to each other, are located on the same parcel or 
on contiguous parcels, and that collectively” satisfy the minimum square-footage 
requirement are eligible) and R.C. § 122.09(A)(3)(c)(ii) (allowing “two or more 
new buildings that are located on the same parcel or on contiguous parcels and 
that collectively” satisfy the minimum square-footage requirement are eligible).   
 

3. Proposed Rule 122:29-1-02(C)(i) deviates from the Statute, by incorporating the 
proposed definition of “major factor” in proposed Rule 122:29-1-01(H).  The 
proposed Rule purports to allow the applicant to qualify for a tax credit by 
showing that “the tax credits are essential in the decision to begin the project,” as 
an alternative to demonstrating that “the project would not be completed without 
receipt of the tax credits.”  But the Statute states that an applicant must 
demonstrate “at minimum” “that the project will not be completed unless the 
applicant receives the credit,” per R.C. § 122.09(B)(8).  The proposed Rule 
purports to allow applicants to qualify without demonstrating one of the statutory 
requirements.  The “major factor” test should be eliminated, and instead the 
statutory language should be relied upon or incorporated into the Rules when it 
comes to this particular subject. 

 
The above Rules that are inconsistent with the statutory language should be amended before final 
Rule promulgation. 
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Second, the proposed Rules should include additional detail concerning the financial 
information and supporting documents that will make a tax credit application eligible for 
consideration and ranking.  The Statute requires an applicant to submit “at minimum … [a] 
viable financial plan that estimates the development costs that have been or will be incurred in 
the completion of the project and that designates a source of financing or a strategy for obtaining 
financing.”  R.C. § 122.09(B)(3).  Proposed Rule 122:29-1-01(M) defines a “viable financial 
plan” in slightly different terms, but should better describe what information or supporting 
materials will suffice to make a tax credit application complete and eligible for consideration.  
Proposed Rule 122:29-1-03(A)(2) is similarly ambiguous, and suggests that the application form 
itself may contain “instructions and minimum requirements” further defining the “viable 
financial plan” component of the Statute, but does not provide further detail.  The language in 
proposed Rule 122:29-1-03(A)(2) is problematic because it indicates that the Tax Credit 
Authority may use “other criteria as may be requested by the director and the authority” beyond 
the criteria delineated in the Statute to determine which applications are eligible for 
consideration and ranking.  Such ambiguity poses unnecessary risks to administration of the 
application process, and we urge that the Rules include additional detail and clarity, so that 
applicants can better understand how to properly complete an eligible tax credit application. 

 
Third, the proposed Rules should be clarified so that the developer and the developer’s 

project professionals know that the economic impact consultant that they retain may perform the 
alternative computation and submission, if called upon to do so.  Proposed Rule 122:29-1-05(E) 
allows the Authority to rely on third-party reports concerning the expected increase in tax 
collections when the alternative computation method has been requested in accordance with R.C. 
§ 122.09(F), but that Rule should also make clear that a qualified third-party economic impact 
consultant will not be disqualified from preparing such reports for the Authority at the expense 
of the property owner on the basis of work performed for the property owner related to 
preparation of the tax credit application itself.  Moreover, the proposed Rules should be modified 
to expressly state that the Authority will accept the data and conclusions of such third-party 
economic impact consultants in accordance with proposed Rule 122:29-1-05. 

 
Fourth, the proposed Rules concerning the final calculation of the tax credit amount 

should be modified to eliminate any variance from the statutory language.  The Statute provides 
that the preliminary approval statement “shall specify the estimated amount of the tax credit, but 
state that the amount of the credit is dependent upon determination of the actual development 
costs attributed to the project and … the increase in tax collections ….”  R.C. § 122.09(C)(2).  
The final amount of the tax credit is determined later, either under the alternative computation 
method described in R.C. § 122.09(I), or the standard computation method described in R.C. § 
122.09(H).  See R.C. § 122.09(F).  But proposed Rule 122:29-1-04(B) suggests that “the 
potential total amount of tax credit” is fixed and determinable at the time the application is 
initially certified.  The Statute, on the other hand, makes clear that the maximum tax credit can 
increase under certain circumstances, beyond the initially estimated amount.  Specifically, the 
Statute expressly states that the standard computation method does not allow the final tax credit 
to exceed the “estimated credit amount” contained in the preliminary approval statement, see 
R.C. § 112.09(H)(1)(c).  However, the alternative computation method requires the Authority to 
grant a final tax credit in the amount of “ten per cent of the actual development costs attributed to 
the project,” even if that amount exceeds the estimate contained in the preliminary approval 



May 25, 2021 
Page 4 

  

statement.  See R.C. § 122.09(I)(1).  This flexibility is reflected elsewhere in the Statute and the 
proposed Rules: both R.C. § 122.09(K) and proposed Rule 122:29-1-05(F) state that the final tax 
credit “shall not exceed ten per cent of the actual development costs of the project or the sum of 
all estimated credit amounts preliminarily approved,” which does not include the use of the 
“lesser of” language that is used in the standard-computation subsection of the Statute, R.C. § 
122.09(H).  Accordingly, proposed Rule 122:29-1-04(B) should be modified to acknowledge that 
the final tax credit amount may exceed the preliminary estimate, in the event that the project 
satisfies the requirements under the alternative computation method. 

 
Finally, the proposed Rules do not fully address certain topics that the Statute provided 

would be addressed.  For instance, the proposed Rules do not fully “establish … [c]riteria and 
procedures for reviewing, evaluating, ranking, and approving applications,” and do not mention 
“the timing and frequency by which the tax credit authority must rank applications and 
preliminarily approve tax credits,” as set forth in R.C. § 122.09(O)(2), other than briefly 
mentioning that further information may appear on the program website, in proposed Rule 
122:29-1-03(C).  Also, the proposed Rules do not address “procedures by which property owners 
may request the alternative method of computing the value of tax credit certificates,” as required 
by R.C. § 122.09(O)(7), except to indicate that a future form “will outline the necessary 
information for the tax credit authority to make a determination on such request,” in proposed 
Rule 122:29-1-05(E).  Because the alternative method may be extremely important to projects 
that are truly transformational to an area or a community, it would be helpful for those 
procedures to be set forth in the proposed Rules or in supplemental rules. 

 
We thank you for your attention to the above comments, and welcome the opportunity to 

discuss any of these comments with you further.  
 

     Very truly yours, 
 

 
 
     Michael J. Sikora III 
 
MJS/ala 
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